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Presenter Notes
Presentation Notes
I’m Therese Carpenter. I’m a Regulatory Project Manager for the Army Corps of Engineers Los Angeles District in the Arizona Branch.. I am responsible for permitting and enforcement of the Clean Water Act and Rivers and Harbors Act and facilitates project coordination with stakeholders at the local, state and federal level. I’ve been with the Corps for 6 years, and my areas of responsibility include Yavapai and Coconino Counties as well as the Lower Colorado River region (AZ/CA).  Prior to coming to the Corps, I spent 20 years in private sector, including 5 years in the desert doing utility scale solar construction in CA/AZ/NV. I also spent a decade working on Brownfields projects. 
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Regulatory Mission

To protect the Nation’s aquatic resources and navigation 
capacity while allowing reasonable development through fair, 
timely and balanced permit decisions. 
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Army Corps of Engineers     
Regulatory Authorities

Section 10
Rivers and Harbors Act

Section 404
Clean Water Act

Section 103
Marine Protection, Research, 

Sanctuaries Act of 1972

Presenter Notes
Presentation Notes
Section 10 - Rivers and Harbors Act
Regulate the obstruction or alteration of navigable waters, i.e. work that affects the course, location, condition or capacity of navigable waters including excavation/dredging, material deposition and structures.
Section 404 – Clean Water Act
Regulate the discharge of dredged or fill material into waters of the United States, including wetlands.
Section 103 – Marine Protection, Research, Sanctuaries Act of 1972
“Ocean Dumping Act”; authorizes the transport of dredged material for ocean disposal to ensure no unreasonable degradation of the marine environment, economics, human health or welfare.
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Why is this 
important? 
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Presenter Notes
Presentation Notes
Why is this important when writing grants or applying for funding? Two big reasons – time and money.
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Regulatory Process

Is there geographic 
authority (jurisdiction)?

Are there regulated 
activities?
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It all starts with TWO BIG QUESTIONS:

What is the scope of the project? What type of permit is needed?

If yes
to BOTH

Presenter Notes
Presentation Notes
Start with the two big questions, are there WUS and are regulated activities impacting those waters?
Look at the scope of the project in its entirety. Evaluate impacts (temporary and permanent) to determine permit type.
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Geographic Jurisdiction
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Ordinary High Water Mark (OHWM)
Physical and biological indicators of flow

Wetland boundary

Presenter Notes
Presentation Notes
Rivers/Streams: Three types (ephemeral, intermittent, perennial). Evaluation of significance based on physical, biological, and chemical contributions to a downstream TNW, tributaries.

Important to remember that modification of a flow path does not necessarily sever jurisdiction! If the water flows, and you can make the connection, potentially jurisdictional.

Faucet test: Does the water exist when you turn off the faucet? 
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Two Types of Jurisdictional 
Delineations
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Preliminary JD
- Non-Binding
- Assume all likely areas are jurisdictional
- No Significant Nexus Analysis
- Does not require EPA approval
- Allows projects to move forward

Approved JD
- Binding
- Definitive regarding non-jurisdictional areas
- Significant Nexus Analysis
- Requires EPA approval
- Lengthy, time-consuming process

Presenter Notes
Presentation Notes
These photos are actual submittals prepared by the City of Phoenix around the start of Rapanos. They represent a true comparison of the amount of information needed for each type of determination.
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What is Section 404?
 Section 404 of the Clean Water Act (1972, as amended)
 Required for the discharge of dredged or fill material into 

waters of the U.S.
 Common projects are construction, maintenance, and repair 

activities in the waters of the U.S. 
________________________________________
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IMPORTANT POINTS: 

1.  Not all waters are waters of the U.S.  
The Corps has the authority to make a jurisdictional 

determination, but the applicant is not required to seek a 
JD (per RGL 16-01).

2.  The State may have a definition of waters that is 
different from the Corps definition. Both apply!

CALL THE CORPS!
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Regulated Activities
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Any activity that results in ground-disturbing activities 
(i.e., dredging or filling) within waters of the U.S.
• Fills (e.g., for construction of buildings, parking lots,   

etc.) 
• Roads (culverts)
• Rip-Rap
• Grading (moving material from one area to another 

within the waterway)
• Stockpiles
• Utility Lines
• Mechanized removal of vegetation
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Scope of Project
 Location information

• Include vicinity map, coordinates, directions to site

 Clearly define project area boundary
• Include impacts to waters with broader project impacts
• If there are exclusionary areas, be sure these are designated

 Describe all proposed activities
• Single and complete project
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Design/Planning (Conventional 
Approach)
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Design/Planning (Modified Approach)
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PERMIT EVALUATION
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PERMIT 
REVIEW 

PROCESS
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Compensatory Mitigation
 Comply with the Mitigation Rule (33 CFR Parts 325 and 332, 40 

CFR Part 230)
• Consists of three factors: avoidance, minimization and compensation. For 

unavoidable impacts, compensatory mitigation is required to replace the loss of 
wetland, stream, and/or other aquatic resource functions. 

 Mitigation Banks
 In-Lieu Fee Programs
 Permitee Responsible Mitigation

Link to Mitigation Information: 
https://www.spl.usace.army.mil/Missions/Regulatory/Mitigation.aspx
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Presenter Notes
Presentation Notes
When there is a proposed discharge, all appropriate and practicable steps must first be taken to avoid and minimize impacts to aquatic resources. For unavoidable impacts, compensatory mitigation is required to replace the loss of wetland, stream, and/or other aquatic resource functions. The Corps (or approved state authority) is responsible for determining the appropriate form and amount of compensatory mitigation required. Methods of providing compensatory mitigation include aquatic resource restoration, establishment, enhancement, and in certain circumstances, preservation.

There is an order of operations. Banks are established and successful, so first choice. ILFs are second on the list. PRM is last choice, complex, involves conservation easements and attorneys. 

https://www.spl.usace.army.mil/Missions/Regulatory/Mitigation.aspx
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Sequential Approach

 Avoid

 Minimize

 Mitigate

 Factor in BOTH time and money for impacts!
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COST ANALYSIS
 What is the scope of my project? 

 What resources to I have, and what do I need?
Environmental – Biologist, Archaeologist, Specialized Staff (in-house versus consultant)

___________________________________

 Consultants – factor in time/money for both planning and execution, depending on the 
scope of the project.

Examples: 
Nationwide Permit with Jurisdictional Determination and simple biology/archaeology for a 

project <100 acres ballparks at $12-15K, increases to approximately $50K for larger 
projects. Allow 2-6 months for planning and field time plus an additional 2-3 months for 
report preparation/submission prior to Corps review.

Individual Permit with Environmental Assessment: 12 months for prep/submission at 
approximately $150K plus 120 days for Corps review.

Complex Permit with Environmental Impact Statement: 6 months pre-application time, 6 
months data preparation, 2-4 years of consultation at $1-1.5M.
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QUESTIONS?

3636 N. Central Ave., Suite 900
Phoenix, AZ 85012-1939
602-230-6949 (General)

splregulatoryaz@usace.army.mil
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